Introduction
The practice of law is changing. Lawyers who act solely as advocates and zealous representatives of clients in legal matters still represent the core of what lawyers do and of how many lawyers see their work, but other trends are filtering into "on the ground" practice. Increasing numbers of lawyers are mediating, consulting on traditionally non-legal issues, and approaching clients' needs "holistically" by associating with and integrating other professional services.' These trends cut across virtually all segments of the profession, from prosecutors and criminal defense lawyers, to lawyers whose practices involve, among other things, public interest work, personal injury, family law, and business law. All indicationssociological, legal, and economic-suggest that these transformations of what lawyers do will continue.
The purpose of this Article is to offer a bird's eye view of an evolving profession, a kind of "Practice 2000" examination of where the profession has been and where it appears to be going. The goal is not to examine in depth individual movements and practices and the specific ethics issues implicated by each-as noted below, scholars and practitioners have done this already in many instances 2 -but rather to survey the terrain and note linkages and connections among seemingly discrete practices performed in widely disparate practice areas. In this regard, a key thesis of this Article is that these trends interlock and represent shifts in what it means to be a lawyer.
The Article will approach this topic at a number of levels. It will first address the traditional notions of practice undergirding the Model Rules of Professional and only duty; and in performing this duty he must not regard the alarm, the torments, the destruction which he may bring upon others. 6 This quote is a point of departure for numerous discussions of lawyers' duties to clients,' and while many have disagreed with how Brougham envisions an attorneyclient relationship, the continuing centrality of his vision of practice confirms how foundational it remains. ' Nevertheless, even in Brougham's time his perspective was not universally accepted, which is perhaps why he deemed it necessary to make the statement in the first place. In one oft-cited example, Abraham Lincoln offered words of advice to lawyers: "Discourage litigation. Persuade your neighbors to compromise whenever you can. As a peacemaker the lawyer has superior opportunity of being a good man. There will still be business enough." 9 Even earlier, Alexis de Tocqueville, in an oft-quoted observation during his travels in 1820's America, noted " [lawyers] serve as arbiters between the citizens."" l Yet another famous example is the notion of "lawyer for the situation" attributed to Louis Brandeis, the essence of which rejects slavish adherence to the interests of one client, and rather suggests that lawyers should facilitate common goals among multiple parties. 1 '
The "Practice of Law": A Twenty-First
Century Perspective Brougham's conception remains dominant in popular culture and among many in the practicing bar, yet practitioners are increasingly adhering to professional norms that Brougham would not appreciate. The following four examples offer a flavor of the related trends described in the Introduction. While these summaries are necessarily brief, they are "on the ground" examples of what lawyers are actually doing in practice and, indeed, might be familiar to many practicing lawyers in their general outlook, if not in their particulars.
The Article presents these trends from the more easily definable, such as the increasing role of lawyers as mediators, to the more conceptual, such as lawyering for the "whole person." The boundaries among these practices blur, yet this structure 1502-1511 (1996) . Spillenger argues that the phrase "lawyer for the situation" has multiple meanings, some of which are not as focused on lawyer as problem solver as subsequent commentators would like to believe, id., but Brandeis' notion of not always acting in the exclusive interest of a client remains a plausible interpretation.
will hopefully add coherence to the descriptions. The descriptions also include specific examples from practice.
The Mediation Boom
It is well known that alternative dispute resolution generally and mediation in particular is on the rise. Lawyers are more and more acting as mediators. 2 As the Ethics 2000 Reporter herself noted in commentary on Rule 2.4,'1 while "[the] role of third-party neutral is not unique to lawyers.., lawyers are increasingly serving in these roles." 4 This is, perhaps, the surest and most pervasive demonstration that lawyers are acting in capacities that are distinct from traditional notions of the practice of law.
The literature about mediation and lawyers' involvement in it is vast and well beyond the scope of this Article. 5 Nevertheless, two points are worth noting. First, while what mediation is remains contested, 6 in its most pervasive "facilitative" style" mediation is utterly unlike the norms of litigation in a multitude of ways: it is a voluntary process, its goal is often to promote recognition of competing perspectives, its focus is often the future and not "finding facts" about past events in order to establish liability, it embraces openness in dialogue and not narrowing "relevant facts," and it even has private meetings with mediators-something that would constitute impermissible exparte communications if with a judge.' 8 A second and related point is that mediation is practiced by many different professionals, many of whom view lawyers as particularly unsuited to act as mediators because, in the words of one commentator, "lawyers' adversarial methods and mindsets are inherently inconsistent with mediation." 19 Given these points, while there is some dispute as to whether being a mediator is "the practice of law," 2 this semantic issue-an issue that leads directly to standard MDP debates-is largely beside the point. Lawyers are, in the words of the Preamble, "helping the parties to resolve a dispute or other matter." And the very title of an ABA Journal article on the subject speaks volumes: "The Lawyer Turns Peacemaker: With Mediation Emerging as the Most Popular Form of Alternative Dispute Resolution, The Quest for Common Ground Could Force Attorneys To Reinterpret Everything They Do in the Future." 21 While the practice of mediation varies, lawyers are plainly involved with a facilitative process that diverges in profound ways from the norms of advocacy and litigation.
Collaborative Law
A fascinating and novel development has been the rise of "collaborative law." Collaborative law is of very recent vintage: it was developed in 1990 by a Minneapolis family law attorney named Stuart Webb. 22 Nevertheless, its growth has been described as "exponential," with collaborative lawyers practicing in "virtually every state and province in the United States and Canada." 2 3 This practice arose and continues to be centered in family law, where the adversarial process is widely viewed as intensifying family conflict to the detriment of divorcing spouses and, in particular, children. Nevertheless, collaborative law principles have arisen elsewhere, including medical malpractice cases. 24 Collaborative law is, at bottom, an attempt to reject adversarial norms in favor of openness and a free sharing of information. 25 It is often conceived of as referring to two related but distinct practices: an original conception, in which clients formally retain only lawyers, and a fully interdisciplinary conception-often referred to as "cooperative law"-in which clients hire a group of professionals in addition to attorneys. 26 Both conceptions recognize the many intertwined aspects of matters, from the financial to the emotional, and thus a central tenet of the movement is involvement of other professionals in the process. There are a number of generally accepted characteristics of either collaborative or cooperative law. They have voluntary and transparent discovery, meetings among parties, counsel and, often, other appropriate parties such as financial planners and child psychologists, an orientation that rejects litigation as an effective option, a requirement that all attorneys involved in a matter adhere to the norms of collaborative law, and, most controversially, a retainer agreement that provides for termination of representation should the parties choose to litigate. 28 The role of a collaborative lawyer differs from the role of lawyers as mediators. In mediation, lawyers undertake a distinct, non-representational role. Collaborative law involves non-adversarial and problem-solving approaches to practice. Nevertheless, collaborative law has much in common with mediation because both reject adversarial norms. Other examples follow.
Lawyering for the "Whole Person"
Some practitioners are increasingly extending their role beyond providing narrowly tailored legal expertise: they provide services to the "whole person." This perspective is sometimes called "holistic advocacy ' 2 9 but whatever its name, this notion is spreading through a remarkably diverse cross-section of the profession.
One prominent example is defending indigent criminal defendants. As one commentator has put it, "'holistic representation' ... strives to encompass the various underlying issues that often lead to clients' experiences with the criminal justice system, with the aim of addressing those circumstances and preventing future criminal involvement." 3 This represents "a paradigmatic shift in defense philosophy" and "has transformed criminal defense practice by broadening the conception of what defense lawyers actually do."'" An influential organization that practices holistic advocacy in indigent criminal defense work is The Bronx Defenders, which describes its philosophy as follows:
The Bronx Defenders views clients not as "cases," but as whole people .... Our staff of attorneys, social workers, investigators, administrative support, and community organizers is committed to working with our clients, their families, and their communities to address the critical issues that circumscribe their lives. Whether defending a client's liberty; connecting 28. For a detailed overview of these characteristics of collaborative law, see Voegele, supra note 23, at 978-86.
29. While this term connotes a relatively specific set of practices in the academic literature, I use the term more broadly to encompass trends in which practitioners focus on the "whole client" or "situation" beyond traditional notions of zealous representation of the individual. Virtually all of the sources upon which I rely in the text are from practitioners and practitioner-oriented publications.
30 These practices and conceptions have influenced the larger public defender community in terms of how it approaches its clients and its work. 33 This conception extends beyond the criminal defense bar. A Michigan personal injury firm describes itself in terms strikingly similar to those of The Bronx Defenders:
[W]e do not handle "cases" but rather we represent people. We believe that in addition to money, clients have other needs which must be met to permit them back into their lives .... [We] help our clients identify and obtain help for those other needs: medical, reconstructive, psychological, occupational, and personal.... [W]e form friendships with many clients that last a lifetime.
34
A Georgia elder law practitioner has a practice that encompasses "geriatric care management" 3 5 and, among other goals, works to "minimize[] confusion and feelings of being overwhelmed while managing the care of a loved one." 36 Other examples that are closely related are described below.
"Lawyers for the Situation"
Another development moves its emphasis away from a lawyer's traditional focus on zealousness on behalf of individual clients into collaborations that recall One prominent example is the Georgia Justice Project, which describes itself as follows: "We are an unlikely mix of lawyers, social workers, and a landscaping company. We defend people accused of crimes and, win or lose, we stand with our clients as they rebuild their lives. We believe this is the only way to break the cycle of crime and poverty." http://www.gjp.org/ (last visited February 27, 2008). Another example is The Neighborhood Defender Service of Harlem, which provides criminal defendants with a "team defense" that "'combines the tools of law and social work to provide the best services possible for our clients. Lincoln's "neighbors" and Brandeis' "situations." This is radical indeed. It subverts the zealous representation model epitomized by Brougham, the essence of which is that lawyers zealously represent a single client. 37 A representative example is retold in the New York State Bar Journal. 38 A litigator "at a traditional corporate law firm in Maryland" represented a "company that became aware of pollution problems at one of its facilities." The lawyer initially advised his client to "avoid[] communication with the media and its neighbors out of fear that disclosing past problems might lead to litigation," advice that the company followed for a number of years and advice with which most corporate litigators would agree. Then, upon reading a book about "seeing law differently," 39 his advice and outlook changed at a community meeting:
[H]e apologized to the community for having advised his client to maintain a low profile. Instead, he and his environmental consultant disclosed precisely what had been done to remediate the problem and invited the community to participate in plant tours .... The community's concern and anger were dissipated by this cathartic event.., and the relationship between the company and the community was significantly improved.... Compassion, information sharing, cooperation and understanding on both sides encouraged community and commonality of purposes. There was no call for blame and no need for the waste of resources in litigation. 40 While this lawyer was representing his company, his actions call into question conventional notions of "adversaries," or, needless to say, Brougham's call to disregard "the alarm, the torments, the destruction" a lawyer "may bring upon others." This attorney viewed alarm, torments, and destruction as precisely the wrong type of advocacy.
Another fascinating development in this arena is the rise of public interest "community lawyering." Community lawyering is an evolving practice that often entails working with a range of non-profit organizations and activists. Goals can vary, ranging from facilitating housing in low-income communities, assisting community entrepreneurs in attracting capital, associating with community organizations to identify service community needs, such as child-care facilities, banks, and youth centers, and engaging in lobbying and political action. 4 goal but play one role, indeed a subsidiary role, in the much broader enterprise of enhancing opportunity and economic well-being in impoverished communities. 42 
Commonalities
These trends have common themes: moving away from a narrow sense of "zealous advocacy" on behalf of individual clients; rejecting an adversarial paradigm as the sole or even primary role attorneys should undertake; approaching law practice as an enterprise that must take account of and embrace the many "nonlegal" dimensions of client representation. Moreover, other practices under other names resonate closely with these trends, such as consensus building," 43 therapeutic jurisprudence,' preventive law, 45 among others. There are also no doubt other lawyers who might not identify themselves as "holistic" or "collaborative" or moving beyond the "paradigms of practice," yet they likely will still recognize themselves as embodying these larger trends.
Regulation of The Legal Profession: Tradition and Seeds of Change
The Model Rules, with modest exceptions, retain the traditional view of law practice. The introductory paragraphs of the Rules' Preamble represent the norms of practice from which the Rules themselves emerge:
[1] A lawyer, as a member of the legal profession, is a representative of clients, an officer of the legal system and a public citizen having special responsibility for the quality of justice.
[2] As a representative of clients, a lawyer performs various functions. As advisor, a lawyer provides a client with an informed understanding of the client's legal rights and obligations and explains their practical implications. As advocate, a lawyer zealously asserts the client's position under the rules 42 of the adversary system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with requirements of honest dealings with others. As an evaluator, a lawyer acts by examining a client's legal affairs and reporting about them to the client or to others. 46 Although certainly not as radical as Brougham, there is nothing here with which Brougham would disagree. 47 That said, change is in the air not only "on the ground" but at the formal level of amendments to and interpretations of the Model Rules. The following offers examples in chronological order that resonate to varying degrees with broad conceptions of non-traditional lawyering.
Rule 2.1: Lawyers as Counselors about... "Moral,
Economic, Social and Political Factors" Rule 2.1 is a call for lawyers to "exercise independent professional judgment and render candid advice." 4 8 It also, however, extends into territory that seems only tangentially related to "independent professional judgment" 4 9 by focusing on the nature of the advice itself: "In rendering advice, a lawyer may refer not only to law but to other considerations, such as moral, economic, social and political factors, that may be relevant to the client's situation." Comments [2] and [4] elaborate as follows:
Advice couched in narrow legal terms may be of little value to a client .... Purely technical legal advice.., can sometimes be inadequate. Matters that go beyond strictly legal questions may be in the domain of another profession.
The language goes on to identify such professions as "psychiatry, clinical psychology or social work" for family law matters and "the accounting profession" and "financial specialists" for business matters. 50 While rejecting the value in most instances of "advice couched in narrow legal terms," Rule 2.1 is not clear about what the converse-"broad legal terms"-might mean. One implication seems to be that valuable and legitimate legal "advice" is embedded with other things that are plainly outside the traditional expertise of lawyers. A somewhat inconsistent interpretation, however, is that matters "beyond strictly legal questions" are not for lawyers but for other professionals. In the end, Rule 2.1 is significant in the context of this Article for two reasons. First, it recognizes that the practice of law is not only about law and that "narrow legal advice" usually is an inadequate means to represent clients. Second, it legitimates the value of associating with other professionals to enhance the quality of services a lawyer provides. 5 1 2. Rule 5.7: The Distinction Between "Law-Related" and Legal Services Rule 5.7-entitled "Responsibilities Regarding Law-Related Services"-was adopted in largely its present form by the American Bar Association in 1994.52 The primary impetus behind this Rule was the rise of businesses in which lawyers owned interests and the ethical difficulties arising from these developments. 53 Commentators noted that such services better served the needs of clients, although others noted that such "ancillary services" also were highly profitable. 54 A Comment to the Rule itself only mentions the former, 55 although commentators critical of the trend cited "greed" as the primary motivation. 56. Block, supra note 1, at 757.
The Rule itself explains when the Rules of Professional Conduct should apply when lawyers provide law-related services. The Rule, in Comment [9], offers examples of law-related services: "providing title insurance, financial planning, accounting, trust services, real estate counseling, legislative lobbying, economic analysis, social work, psychological counseling, tax preparation, and patent, medical or environmental consulting."
The Rule's conception of law-related services is instructive because it comprises a vast array of activities, with the implicit recognition that all of these services are, at a minimum, "law-related." This is very much in the spirit of Rule 2.1. Nevertheless, the Rule seems to walk an exquisitely fine line on whether "lawrelated" services are so "related" as to be indistinguishable from legal services. On the one hand, the Rule defines "law-related services" as "not prohibited as unauthorized practice of law, ' " ' 57 which suggests that they are not the practice of law. On the other hand, a Comment to the Rule notes that such services can be provided "under circumstances that are not distinct from the lawyer's provision of legal services to clients." 58 This second point no doubt contemplates that "circumstances" include how attorneys present these services to clients and perhaps even the lack of physical separation between who provides them, yet confusion could only be possible (or perhaps likely) when there are exceptionally close connections between what is "law-related" and what is "law" itself.
Debates leading up to the adoption of Rule 5.7 reflect these decidedly mixed messages. James W. Jones, then at Arnold & Porter, a firm which had created ancillary businesses, 59 noted the following in 1988:
[T]he time has come for lawyers to ask themselves the question. 'What business are we in?' As the year 2000 approaches, the answer to this question may no longer be a simple one for many lawyers and the firms in which they work. Many lawyers today might find that traditional definitions of 'lawyering' no longer fit either their own activities or the demands that their clients place upon them .... [T]he range of client services and the roles often played by the firm's attorneys in client affairs might lead the attorneys to visualize themselves more accurately as 'professional problem solvers'... 60 This view was hotly contested at the time and would continue to be so. Other commentators predicted that such thinking would effectively eliminate the practice of law as a distinct enterprise, accelerate a general decline in professionalism, and • The Preamble to the Model Rules itself mentions specifically that "a lawyer may serve as a third-party neutral, a nonrepresentational role helping the parties to resolve a dispute or other matter." 64 This is novel to the Model Rules 65 and significant as a general statement: the new wording views a "nonrepresentational role" as something that lawyers do, although the words seem to stop short of defining this role as the practice of law per se.
• Prior to Ethics 2000, Rule 1.12 governed conflicts of interest involving a "former judge or arbitrator." Rule 1.12, as amended, adds "mediator or other third-party neutral" to the title, and the subsequent text of the rule, for the most part, folds in "mediator or other third-party neutral" as well as a "judge" or "arbitrator" into its provisions. 66 " Ethics 2000 added an entirely new Rule-Rule 2.4-which is consistent with the "non-representational" amendments included in the Preamble. Rule 2.4(a), like the Preamble, embodies an important amplification of the "non-representational" role referenced in the Preamble: "Service as a thirdparty neutral may include service as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the matter" (emphasis added). This seems, incrementally, to move into the notion that the lawyer qua lawyer acts as a third-party neutral, although, once again, this is implicit in the language. Comment [5] to Rule 2.1 states that "when a matter is likely to involve litigation, it may be necessary under Rule 1.4 to inform the client of forms of dispute resolution that might constitute reasonable alternatives to litigation." This amendment generated and continues to generate a lively debate about whether it should mandate counseling about the availability of ADR 67 : its "may be necessary" language is a remarkable melding of the mandatory and the discretionary. Nevertheless, this new Rule demonstrates a movement toward recognizing that engaging in non-adversarial processes is a subject about which lawyers should counsel clients.
These amendments collectively represent an incremental recognition in the Model Rules that the traditional paradigm of zealous, individual advocacy does not fully address what lawyers are doing. The implications of these amendments is that lawyers can and do play a "non-representational" role-something of an oxymoron under conventional notions of practice. These amendments-particularly Rule 2.4-also represent something perhaps less obvious butjust as important: such nontraditional practices are still subject to regulation under the ethical rules. There is thus both a recognition that lawyers increasingly see themselves in new ways and that these new ways-although unconventional under traditional norms-can and should be regulated.
The ABA and Collaborative Law
A recent ABA Ethics Committee Opinion found collaborative law practice can be undertaken in accordance with ethical rules. 68 As with the Ethics 2000 Third-Party Neutral Amendments, this Opinion is interesting not only for the specific question it answers-whether a collaborative practice is ethical-but also for how it analyzes one type of non-traditional practice under Rules that are, as noted above, traditional in character.
The Opinion confronted the most controversial aspect of collaborative law: given that the process contemplates a "contractual obligation to withdraw" if it fails, a collaborative lawyer's services cannot extend to subsequent litigation. 69 The Opinion views an agreement between a client and a collaborative lawyer as "a limited scope representation" permissible under Rule 1.2(c), 70 The Opinion rejects an argument that this arrangement renders it impossible for a lawyer to provide "competent and diligent representation" and thus creates a non-consentable conflict of interest under Rule 1.7(b)(1). 71 To the contrary, the Opinion found that the client has merely agreed to limit her lawyer's role and may pursue all avenues, including litigation, if succeeding events warrant it. There is irony here, though, given that collaborative lawyering is inherently inconsistent with the Model Rules, at least in the sense that its practices wildly veer from norms embodied in the Rules. This is not to say that the Opinion's reasoning is wrong: to the contrary, in terms of its analysis, it seems entirely correct. Rather, it appears that the premises underlying the Model Rules do not, in and of themselves, foreclose non-traditional practices; the Model Rules are flexible enough to be interpreted consistently with them.
Is there a Need for Regulatory Action?
Many of the practices summarized in this Article have already been the subject of detailed scholarly analyses of the ethical quandaries they raise, including those arising from mediation, 72 collaborative law, 73 community lawyering, 74 and holistic lawyering. 75 These analyses make detailed observations and proposals about these specific processes and trends that need not be repeated here.
Without delving into such specificity, it is worth noting that the Model Rulesa set of Rules informed by, as noted above, traditional notions of practice 76 -have flexibility to accommodate, at a broad level, new trends in what it means to practice law. There is reason to believe that whatever the ultimate resolution of debates surrounding, for example, MDP 7 and mandatory counseling about ADR, 7 8 existing rules may, in some instances, accommodate new practices. At the same time, existing trends at a more formal level-preeminently the adoption of Rules 2.4 and 5.7-suggest that amendments facilitating new trends will continue as new practices become more pervasive and acceptable to larger segments of the profession. 79 The analysis presented in this Article suggests that the profession will interpret its current regulations, when it can, in line with emerging practices, and that the profession will, albeit incrementally and when necessary, amend the Rules to permit them. The regulatory framework of the profession either has or will, sooner or later, reflect current practices, especially in a profession that continues a long and proud tradition of self-regulation. 8 "
In this regard, it is worth noting a striking example of how longstanding professional norms, heretofore resistant to change, are finally subject to reform. The case method-the core law school pedagogy since Christopher Columbus Langdell became the Dean of Harvard Law School in the 1870s 8 1 -is in the process of substantial revision by, once again, Harvard Law School. Harvard is introducing a new required course on problem-solving-a change reflecting, in the words of the current Harvard Dean Elena Kagan, that "the world of law has changed" and that law school must reflect "changes in what our students will do and what they need to know." 82 These changes have been influential and will likely be a model that other law schools will follow. 83 While the Harvard changes reflect calls for reform in legal education that became particularly visible with the issuance of the MacCrate Report in 1992,84 one crucial aspect of legal education that has resisted change for over 130 years has, at long last, begun to change. Moreover, as with the Model Rules discussed above, existing regulations governing legal education, such as the ABA Accreditation Standards, 86 embody traditional norms yet do not stand in the way of changes that reflect new norms and practices."
Conclusion
While the norms of the legal profession remain very much intact, changes are in the air. These changes are spreading even as the profession continues to segment and specialize. Increasing numbers of lawyers view practice couched in "narrow legal terms" 88 as no longer capturing the nature of the professional services they provide.
The Model Rules represent traditional norms yet, inevitably, must reflect the realities of the profession they seek to regulate. While there is necessarily a lag before realities catch up with formalized norms, the process is inevitable. And, in this case, inevitability is a good thing as the profession continues to reinvent what it means to practice law. 87. In a comparable development, the National Conference of Bar Examiners-a body that undertakes another practice resistant to reform-added a "Multistate Performance Test" in 1997. The MPT seeks to assess applicants' ability to do some of the things that lawyers actually do in practice: examine case files and investigate facts. http://www.ncbex.org/multistate-tests/mpt/ (last visited February 29, 2008).
88. See text accompanying note 50.
